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How to Enforce an APA Request

How can I enforce compliance if any of the LEO or other agencies fail to
answer or produce the requested information and/or evidence?

Okay, here are potential strategies for enforcing compliance with your APA request if
the LEO or other agencies fail to respond or produce the requested information

and/or evidence:
1. Understanding the Legal Framework:

e Administrative Procedure Act (APA): The APA primarily governs the
procedures federal agencies must follow when making rules and adjudicating
cases. It also contains provisions about public access to agency information, but

the specific enforcement mechanisms may be limited.

o Freedom of Information Act (FOIA): If you are dealing with federal
agencies, the Freedom of Information Act (5 U.S.C. § 552) is the primary law
governing access to government information. FOIA has specific deadlines and
enforcement provisions. It's highly recommended to frame your request as a

FOIA request in addition to an APA request.

e State Open Records Laws: If you are dealing with state or local agencies, each
state has its own open records laws (sometimes called "sunshine laws") that

govern access to government information. These laws vary significantly by state.
2, Initial Steps:
e Review the Agency's Procedures: Check the specific agency's website for

information on how to file FOIA requests or requests under state open records

laws. Agencies often have specific forms or procedures you must follow.



e Track Deadlines: Carefully track all deadlines for agency responses.

e Follow Up: If you don't receive a response by the deadline, send a follow-up

letter or email politely inquiring about the status of your request. Document all

communication.

3. Formal Enforcement Mechanisms:

e Administrative Appeal (FOIA/State Law):

O

If an agency denies your request (or fails to respond within the required
time), you typically have the right to file an administrative appeal with the

agency.

The appeal must be filed within a specific timeframe (e.g., 90 days from the

denial).

The agency will then have another opportunity to review your request and

provide the information.

e Lawsuit (FOIA/State Law):

O

If the agency denies your appeal (or fails to respond within the appeal
timeframe), you can file a lawsuit in court to compel the agency to release

the information.

Federal FOIA: You can sue the agency in U.S. District Court.

State Open Records Law: You would sue the agency in the appropriate
state court.

Burden of Proof: The burden is generally on the agency to justify

withholding the information. They must demonstrate that the information

falls within one of the exemptions in FOIA or the state open records law.

Attorney Fees: In some cases, you may be able to recover your attorney

fees if you win your lawsuit.

4. Other Potential Strategies:



e Contact the Agency's Inspector General: If you believe an agency is
improperly withholding information or violating the law, you can contact the
agency's Inspector General. Inspectors General are responsible for investigating

waste, fraud, and abuse within federal agencies.

e Contact Your Elected Officials: Contact your U.S. Senators or
Representatives (if dealing with a federal agency) or your state legislators (if
dealing with a state agency). Their offices may be able to inquire about the status

of your request and exert pressure on the agency to comply.

e Media Attention: If all else fails, you can consider contacting the media to
bring attention to the agency's refusal to release the information. Public pressure

can sometimes be effective.

e 42 U.S. Code § 1983. If you have a reasonable belief that your Constitutional
Rights have been deprived under the color of law, you can file suit under 42 U.S.

Code § 1983, especially in cases of malicious prosecution.

5. Important Considerations:

e Exemptions: Be aware that FOIA and state open records laws contain various
exemptions that allow agencies to withhold certain types of information (e.g.,
classified information, law enforcement records, trade secrets). The agency will
likely argue that one or more of these exemptions apply to the information you

are seeking.

e Agency Resources: Agencies are often overwhelmed with FOIA requests, so

delays are common. Be patient but persistent.

e Legal Advice: It is highly recommended that you consult with an attorney
experienced in FOIA or state open records law to discuss your specific situation

and determine the best course of action.

In summary, enforcing compliance with an APA/FOIA request can be a challenging
process. You must follow the proper procedures, track deadlines, and be prepared to

file an administrative appeal and, if necessary, a lawsuit. It is also helpful to explore



other potential strategies, such as contacting the agency's Inspector General or your

elected officials. It's essential to seek guidance from an attorney.
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How can I ensure that my APA request is legally enforceable if not

complied with?

To ensure your APA request is legally enforceable if not complied with, consider the

following steps:

1.

Frame your request as a Freedom of Information Act (FOIA) request in
addition to an APA request. FOIA has specific deadlines and enforcement

provisions that can strengthen your positioni.

. Follow proper procedures and track all deadlines for agency responses.

Document all communication with the agenciesi.

If you don't receive a response by the deadline, send a polite follow-up inquiry

about the status of your requesti.

Be prepared to file an administrative appeal if your request is denied or
ignored. This appeal must typically be filed within a specific timeframe, such as

90 days from the deniali.

If the administrative appeal is unsuccessful, you may need to file a lawsuit in
court to compel the agency to release the information. For federal agencies, this

would be in U.S. District Courti.

Consider contacting the agency's Inspector General if you believe the agency is

improperly withholding information or violating the lawi.

As a last resort, you may consider contacting elected officials or the media to

bring attention to the agency's non-complianceil.

Remember that agencies may have valid reasons for non-compliance, such as

exemptions under FOIA or state open records laws. It's advisable to consult with an
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attorney experienced in FOIA or state open records law to discuss your specific

situation and determine the best course of actioni.

Are there any precedents or case laws that address non-compliance by

LEO agencies?

Yes, there are several precedents and case laws that address non-compliance by law

enforcement agencies:

1. Printz v. United States (1997): This Supreme Court case established that the
federal government cannot compel state and local law enforcement officials to
enforce federal laws or regulations. The Court ruled that provisions of the
Brady Handgun Violence Prevention Act requiring local law enforcement to

conduct background checks were unconstitutionali.

2. Federal Law Enforcement Officers Association v. Attorney General New Jersey
(2024): This case affirmed that the federal Law Enforcement Officers Safety Act
(LEOSA) provides certain retired officers with an enforceable right to carry

concealed firearms, preempting contrary state laws4.

3. Carpenter v. United States (2018): While not directly addressing
non-compliance, this case set limits on law enforcement's ability to obtain
cell-site location information without a warrant, emphasizing the need for

proper procedures in data collections.

4. Armstrong v. Village of Pinehurst (2018): This case established restrictions on
the use of force by law enforcement, particularly regarding the use of tasers. It
highlights the importance of agencies complying with court-established

guidelines on use of forces.

5. Pattern or Practice Investigations: The Department of Justice has the authority
to investigate and take action against law enforcement agencies engaged in a
pattern or practice of conduct that violates constitutional rights (34 U.S.C. §

12601)2.
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These cases demonstrate that there are legal mechanisms in place to address
non-compliance by law enforcement agencies, ranging from constitutional challenges

to federal investigations and enforcement actions.



